OFF-DUTY MISCONDUC

It is a generally understood principle that a company may not dis-
cipline employes for what they do off duty.' As stated by the Board
in Third Division Award 21293, "To do so would constitute an in-
vasion of the employe's personal life by the company and would
place the company in the position of sitting in judgment of neigh-
borhood morals--a matter which should be left to civil authorities."

An exception to this principle permits discipline when the off-duty
conduct affects the employer/employe relationship. Discipline for off-
duty conduct then becomes a balancing of the employe's right to lead
his or her own life and a company's right to protect its interests. As a
general proposition, arbitrators agree that to the extent that an em-
ploye's off-duty conduct affects either his ability to do his job or the
company's ability to run its business, the company may properly disci-
pline an employe for that conduct. Generally it has been held that a
company must meet one of the following three criteria:

1. The employe's behavior harms the
company's reputation or causes loss of
good will or causes an otherwise adverse
effect on the company's business or
operation.

2. The behavior renders the employe un-
able to perform his duties or appear at
work, in which case the discipline would
be based upon inefficiency or
absenteeism.

3. The employe's behavior leads to the
refusal, reluctance or inability of other
employes to work with him.

The first criterion is illustrated by Second Division Award 7031, in
which the Board upheld the discipline of an employe who was also a
local politician involved in a high profile criminal suit. The Board
held:

The issue of off-duty use of alcohol and drugs has been the
subject of its own body of awards. The principles involved differ
from those discussed herein. The issue of charges stemming from off-
duty drug and alcohol use will be the subject discussed in the next
Winning Edge.
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Discipline for off-
duty misbehavior
must balance the
employe’'s right to
lead his or her
own life and a
company's right
fo protect its in-
terests.
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"It is quite true, as the Organization asserts, that ordi-
narily employes may appropriately be disciplined for
misconduct off the job only if some connection is
shown between the misconduct and the employment
relationship. Typically, these cases present a situation
in which the employer's reputation or public image is
negatively affected by association with the employe's
notoriety. In our judgment, the record herein supports
such a finding. Newspaper articles in the record de-
scribe the indictment, litigation and conviction of
Claimant. In at least one such newspaper story Claim-
ant was identified as a long time employe of the compa-
ny. There is no doubt that under authority of several
prior awards the company was justified in imposing
discipline."

Another example of the first criterion is when the employe is
off-duty but on company premises. Arbitrators have routinely held
that off-duty employes have an obligation to observe company rules
while on the company's property.

A common example of the second criterion occurs when an employe
is incarcerated. If the company charges the employe with absenteeism
or being absent without leave, arbitrators will in most cases uphold the
discipline based on the company's need and right to have its employes
on duty in order to conduct its daily operations. Third Division
Award 18816 upheld this principle as follows:

"Where there is an apparent violation of Rule 404
[Employes must not absent themselves from du-
ty...without permission from their superior.] by a
Claimant who is incarcerated and unable to notify Car-
rier of his inability to report to work, in order to be re-
lieved of the consequences of such violation Claimant
must have a plausible explanation of events that might
lead a reasonable man to deduce that incarceration was
not primarily the result of Claimant's own
wrongdoing." '

If, however, the company charges the employe simply with be-
ing arrested, the Union will in many cases prevail. Arbitrators have
held in such instances that the fact that a person is arrested and
charged with a crime does not mean he is guilty. In Award 14 of Spe-
cial Board of Adjustment No. 1024, the arbitrator made just such a
ruling. Note that the arbitrator also held the company's assertion (that
the Claimant's arrest subjected the company to loss of goodwill) was
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unfounded due to the Claimant's iow profile position with the compa-
ny. The arbitrator ruled that:

"The Board must uphold the Organization's...objection
that it was improper for Carrier to dismiss Claimant
[because he had been arrested and charged with a crimi-
nal offense]. It is a fundamental principle in our society
that a criminal charge is merely an allegation. A per-
son's arrest and subsequent criminal charge do not nec-
essarily mean he is guilty. Consequently, Carrier
clearly was not justified in discharging Claimant on that
basis. Moreover, Claimant was only a Baggageman
and he was off duty. Therefore, Carrier's conclusion
that his arrest and criminal charge subjected it to a loss
of goodwill...was not warranted...The Board does not
condone Claimant's off-duty conduct in this situation,
but this is not the reason Carrier stated he was
disciplined."

The arbitrator in Second Division Award 9120 explained the third cri-
terion this way:

"The issue here is does Carrier have the right to dismiss
Claimant for a criminal act committed off its property
and on Claimant's own time. This Board has been
faced with numerous cases involving the same issue in-
volving a variety of crimes. We have come down on
both sides of the issue, depending on the severity of the
crime, the impact on Carrier's good name, and the pos-
sible impact on other employes of Claimant's pres-
ence on the property.” (emphasis added)

"In the instant case, we think that Claimant's continued
presence on Carrier's property would pose a threat to
his fellow employes and that Carrier would be faced
with possible liability if Claimant displayed the same
lack of control on the property as he did during the
shooting incident."

Critical is the principle that the outside activity must adversely
affect the company. If a company brings discipline against an em-
ploye concerning that employe's off-duty conduct, neutrals have held
the company to a higher standard than they would be required to meet
in discipline cases involving on-property conduct or action. It is not
enough for a company to merely assert that one or more of these crite-
ria have been met. One Arbitrator spoke of the company's burden
when he stated in Third Division Award 20874:
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"The connection between the facts which
occur and the extent to which the busi-
ness is affected must be reasonable and
discernible. They must be such as could
logically be expected to cause some re-
sult in the employer's affairs...mere
speculation as to adverse effect upon the
business will not suffice. Each case must
be measured on its own merits. (See
also, Elkouri & Elkouri, How Arbitra-
tion Works, 3rd Ed. B.N.A., Inc.,
Wash. D.C. 1973, pp. 616-618.)

As in all discipline cases the burden of proving the charges is
on the company. If you encounter a discipline situation in which the
company has brought charges against an employe for off-duty miscon-
duct, keep in mind the three criteria listed here. Approach the inves-
tigation with two goals in mind: to make the company prove that the
employe was guilty of the off-duty misconduct he or she was charged
with, and to make the company prove that the off-duty misconduct had
an adverse impact on the company's operations.
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Hot Off the Presses...

The Bureau of National Affairs has just released two important reference books:

) BNA's 1994 Source Book on Collective Bargaining & Employe Relations-- the latest
findings on collective bargaining, union membership, arbitration, compensation, safety and
health, ERISA, productivity, civil and employment rights, and other employment and eco-
nomic concerns. The contents are organized in a binder with tabbed sections including a
1994 calendar of wage negotiations; major contract expirations by industry for 1994; em-
ploye cost index; employe benefit costs; data on income, employment, and unemployment;
a five-year economic outlook; recent major labor law rulings, with comments; a state-by-
state listing of recent changes in state laws; the 1994 Congressional labor law agenda; and
more. At 303 pages, the book costs $49 plus tax, shipping and handling. It is number
ISBN 0-87179-835-2/Order Code 0835.

Roberts' Dictionary of Industrial Relations—the fourth edition of this authoritative ref-
erence includes extensive coverage of the terms and phrases used in industrial relations,
demonstrating the growth and changes in the language of labor-management relations with
the addition of nearly 200 new entries and numerous expansions and revisions. In all, it
contains more than 4,400 entries; citations to and summaries of important cases; and na-
tional/international union listings with addresses and phone numbers. There is also an ex-
tensive bibliography of classic industrial relations literature. Hardcover, its number is
ISBN 0-87179-777-1/Order Code: 0777. It costs $85 plus shipping and handling.

To purchase either of these reference books, contact BNA Books, P.O. Box 6036,
Rockville, MD 20850-9914. The toll free phone is 1-800-372-1033. ]
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